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IN THE

UNITED SIAKS (ikClilT (OURI Of APPEALS

FOR THE NINTH CIRCUIT.

ANNA GOLDSTEIN.

Appellant,

vs.

B. M. BEHRENDS,

Appellee.

Appellee's Brief on Appellant's Petition for a Rehearing- on

the Decree of the Court Dismissing- the Appeal.

In replying to the auggestion of the api)ellant set

forth in his petition for a rehearing, to the effect that

the decision of the Hon. Secretary of the Interior of

September 3d, 1901, in the case of Harkrader vs.

Goldstein, reported in the 31 -Land Decisions, p. p. 87
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to 101, ia void, we do not consider it either necessary

or profitable to enter into any discussion upon that

question. We are not aware of any authority or rule

of law, statutory or otherwise, vesting in this Court

in a proceeding like this, the power to inquire into or

review the decisions of the Land Department of the

United States, in passing title to the public domain.

The Court may undoubtedly take notice of the

fact of any decision or action of the Land Depart-

ment, in reference to the disposition of the public

lands, and may govern itself accordingly, but it is

without power to inquire into or review such action

or decision, except by a direct proceeding for that

purpose. A citation of authorities on this proposition

would be superfluous. In the case at Bar, the fact

that the decision above mentioned was made, and the

farther fact that patent was issued to the town-site

trustee, thereunder, conveying to him, among others,

the title to the lands in controversy in this suit; and

the further fact that thereafter the appellee herein

received his trustee's deed vesting in him the fee

simple title to such lands; and the further fact that

the patent issued and the lands were conveyed by the

trustee after the appeal herein was brought, and while

the case was pending in this Court, are all unchal-

lenged and undisputed and may be taken into con-

sideration by this Court in determing the question to

dismiss this appeal.

That, upon the facts, the decree of the Court dis-

missing the appeal, herein, is well founded, there

cannot be the slightest question.
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There is now no actual controversy involving real

and substantial rights between the parties to this rec-

ord, and no subject matter upon which the judge-

ment of this Court can operate. The Supreme

Court of the United States have never departed from

the rule, that in any case where this appears, an ap-

peal, upon proper motion, will be dismissed.

In Lord vs. Veazie, 8 Howard, 251, Law Ed., 1067,

it appeared by affidavit, submitted on the motion,

that the contract set out in the pleading was made

for the purpose of instituting a suit, and that there

was no real dispute between the plantiff and defend-

ant, and thereupon the Court dismissed the appeal.

In Cal. vs. the San Pablo & Tulare R. R. Co. 149 U.

S., 308, the state brought an action to recover certain

sums of money for taxes and after suit was brought

the defendant offered the plaintiff, and deposited to

its credit, the amount of the sums due for taxes with

penalties, interest and costs, which, by the Statute

of the state, has the same effect as an actual payment

and receipt of the money. The Court held that any

obligation of the defendant was extinguished by the

offer to pay these sums and the deposit of the money

in bank, and therefore, the cause of action had ceased

to exist, and the appeal was dismissed. The Court in

that case cites Lord vs. Veazie, supra: Cleveland vs.

Chamberlain, 1 Black, 419; Wood Paper Co. vs. Heft,

8 Wall, 333; San Mateo county vs. Southern Pacific

R. R. Co., 116 U. S., 138; Little vs. Bowers, 134 U.

S., 547; Singer Man'ft Co. vs. Wright, 141 LI. S., 696;

Elgin vs. Marshal, 106 U. S., 578.



In Mills VH. Green, 159 U. S., 651, the cause ap-

peared in the Supreme dourt of the United States on

an ai)peal from a decree in the Court below dissmiss-

ing a bill in equity to secure the right to vote at the

election of the delegates to a Constitutional Conven-

tion, but before the cause was heard in the Supreme

Court the election and convention took place, and the

Supreme Court dismissed the appeal upon the prin-

ciple above stated.

hi Codlin vs. Kohlhausen, a peremptory writ of

mandamus, directing the issuing of certain bonds for

the construction of a court house and jail, was made,

and the case was taken on error to the appellate trib-

unal. In the meantime the bonds had been issued

and sold and the building constructed, and the county

officials, who were the respondents below, had gone

out of office, all before the appeal to the Supreme

Court was taken, and on motion, the appeal Y%-as dis-

missed.

The principle enunciated in the cases here cited

isadherred to in the Illinois Central R. R. Co. vs.

Adams, 180 U. S., p. 32, cited by the appellant on his

petition for rehearing. In this latter case, in speak-

ing of the case of Mills vs. Green, supra, the Court

says: "It was only held that where, after appeal

taken an event occurs which would render it impossi-

ble for this Court, if it should decide the case in favor

of the plaintifi, to grant him any effectual relief, the

Court will not proceed to formal judgment, but will

dismiss the appeal; in other words, that the Court

wiii not decide moot caset-."
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In the case now under consideration, the contro-

versy is ended. Any decree of the Court upon the

merits of this case in favor of the appellee will not

strengthen the title he now holds to the land in con-

troversy, nor can any decree of the court in favor of

the appellant vest in her the title to the lands in con-

troversy. The subject matter involved in this case, viz:

the title to the lands described in the complaint, hav-

ing been determined and concluded by the only tribu-

nal in the Federal Government vested with authority

to pass title to public lands, and thereby the title in

fee in the lands having vested in appellee, the contro-

versy is at an end, and there is nothing upon which a

final decree can operate. Any decree, either for plain-

tiff or defendant, upon the merits, would simj)ly be a

moot decree, utterly empty, idle and useless.

It would seem, therefore, that the appellant's

petition for rehearing must be denied.

ARTHUR K. DELANEY,
Attorney for Appellee.




